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,heBoDIdeBIedSCBnsBTSrB?cnkaBreTeregkeBSgdAq

Voluntary or mandatory system? Mandatory /ling.

Noti/cation trigger1/ling deadline Aggregated turnover of 2 billion Swiss francs 
worldwide or 500 million francs in Switzerland 
and individual turnover of at least two 
enterprises involved of :00 million francs in 
Switzerland. Prior to completion of merger.

Clearance deadlines (Phase I1Phase II) Phase IF one month (clearance or opening of 
investigation).

Phase IIF Until the end of the investigation 
(the Competition Commission shall complete 
its investigation within four months unless 
prevented from doing so for reasons 
attributable to the undertakings concerned).

Substantive test for clearance No dominant market position created or 
enhanced that is liable to eliminate effective 
competition. Improvement of competition in 
other markets outweighing dominant market 
position.

Penalties Penalty of up to : million francs. ,ine of up to 
20J000 francs (on the individual manager).

Remarks Not applicable.

Law stated - 3 Mai 2024

LEGISLATION AND JURISDICTION

Relevant legislation and regulators
jhDoBnsBoheBredetDgoBdeRnsdDonSgBDg BChSBegTSrkesBno‘

Swiss merger control is mainly governed by the ,ederal Act on Cartels and Other Restrictions 
of Competition (CartA) as well as the Ordinance on the Control of Concentrations of 
Undertakings (togetherJ the Competition Law). The Competition Law came into effect on : 
9uly :jj6 and was revised in 2004. ,urther minor amendments have since been made.

Merger control is enforced by the Competition Commission (ComCo). ComCo has between 
:: and :5 members (currently :2) elected by the ,ederal CouncilJ the ma;ority of whom must 
be independent experts. It is based in Berne.

The cases are prepared and processed by the Secretariat of ComCo. The Secretariat is 
divided into four departments responsible for product marketsJ infrastructureJ services and 
constructionJ respectively.
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In March 2024J the ,ederal Council decided to reform ComCo and its Secretariat. A /rst draft 
of the new regulation is expected by mid-2025.

Law stated - 3 Mai 2024

Scope of legislation
jhDoBang sBSTBPerRersBDreBkDcRho‘

Transactions that are sub;ect to merger control areF

:. statutory mergers of previously independent undertakingsq

2. ac3uisition of control over a previously independent undertaking or parts thereofJ 
including through the ac3uisition of e3uity interests or the conclusion of agreementsq 
and

•. ac3uisition of ;oint control over an undertaking (;oint venture).

Regarding point (2)J ac3uisitions of minority shareholdings are not sub;ect to merger controlJ 
except for any contractual arrangements or factual circumstances conferring factual control 
on the minority shareholderq howeverJ ComCo has decided that the ac3uisition of a minority 
interest may 3ualify as an anticompetitive agreement if the undertakings concerned intend 
to cooperate.

Law stated - 3 Mai 2024

Scope of legislation
jhDoBoAfesBSTB’SngoBtegocresBDreBkDcRho‘

Three different types of ;oint ventures are caught by merger controlF

‘ ac3uisition of ;oint control over an existing undertakingq

‘ ac3uisition of ;oint control over an existing ;oint venture if the ;oint venture performs 
all the functions of an autonomous economic entity on a lasting basisq and

‘ creation of a new ;oint venture if the ;oint venture performs all the functions of an 
autonomous economic entity on a lasting basis and if the business activities from at 
least one of the controlling undertakings are transferred to the ;oint venture.

9oint ventures for a transitional period are generally not caught by the Competition Law 
unless the period envisaged is su’ciently long or the term is renewable.

Law stated - 3 Mai 2024

Scope of legislation
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NsBohereBDB elgnonSgBSTBxkSgorSd(BDg BDreBPngSrnoABDg BSoherBngoeresosBdessB
ohDgBkSgorSdBkDcRho‘

The Competition Law de/nes WcontrolD as the ability to exercise a decisive in–uence on the 
activity of another undertaking by ac3uiring its shares or by any other manner. In particularJ 
this ability is deemed to exist if an undertaking is in a position to determine the productionJ 
the pricesJ the investmentsJ the supplyJ the sales or the distribution of the pro/ts of the other 
undertaking.

Control is also assumed if ma;or aspects of a companyDs business activity or its general 
business policy may be decisively in–uenced. 8hether control is actually or potentiallyJ 
directly or indirectlyJ de ;ure or de facto exercised is irrelevant.

The mere ac3uisition of a non-controlling minority interest or a representation in executive 
bodies is not noti/able. In contrastJ a board or management representation could confer 
control if associated with veto rights concerning strategic decisions. SimilarlyJ other rights or 
contractual arrangements could confer control if they decisively in–uence the compositionJ 
the deliberations or the decisions of the executive bodiesJ and need to be assessed on a 
case-by-case basis.

Law stated - 3 Mai 2024

Thresholds, triggers and approvals
jhDoBDreBoheB’crns nkonSgDdBohreshSd sBTSrBgSonlkDonSgBDg BDreBohereB
knrkcPsoDgkesBngBChnkhBorDgsDkonSgsBTDddngRBIedSCBoheseBohreshSd sBPDAB
IeBngtesonRDoe ‘

The test applied to mergers is based on turnover. Two turnover thresholds must be reached 
cumulativelyF

‘ for the business year prior to the mergerJ the undertakings concerned must have 
reported an aggregate turnover of at least 2 billion Swiss francs worldwide or an 
aggregate turnover in Switzerland of at least 500 million francsq and

‘ at least two of the undertakings involved in the transaction must have reported 
individual turnovers in Switzerland of at least :00 million francs.

These monetary amounts are relatively high compared to other ;urisdictions. Turnover is 
calculated on a consolidated basis but excludes intra-group business.

In the case of insurance companiesJ the gross annual insurance premiums are taken into 
account for the purpose of determining the relevant thresholds.

The turnover calculation for banks and /nancial intermediaries is based on gross income. 
8ith respect to the geographical allocation of turnoverJ ComCoDs noti/cation form provides 
that the Swiss turnover of a bank or /nancial intermediary is calculated based on the income 
received by the branch or division established in Switzerland.

In generalJ the test for the geographical allocation of the turnover is the contractual delivery 
place of a product (place of performance) and the place where competition with other 
alternative suppliers takes placeJ respectively. The billing address is not relevant.
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According to ComCoJ to convert noti/cation thresholds or turnover from a foreign currency 
into Swiss francsJ the most recent annual average exchange rate published by the Swiss 
National Bank should be used. If an undertakingDs /nancial year does not correspond to 
the calendar yearJ the applicable exchange rate should be calculated based on the monthly 
average exchange rates as also published by the Swiss National Bank.

In additionJ pursuant to article jJ paragraph 4 of the CartAJ a proposed concentration triggers 
a merger noti/cation obligation irrespective of any turnover thresholds ifF

‘ one of the undertakings concerned has been held to be market dominant in 
Switzerland in a /nal and non-appealable decisionq and

‘ the concentration concerns either that market or an ad;acentJ upstream or 
downstream market.

ComCo does not publish a list of undertakings that are held to be dominantJ and it tends to 
interpret article jJ paragraph 4 of the CartA broadly. According to ComCoJ the ;oint venture 
and the companies controlling the ;oint venture must be considered when determining 
whether a noti/cation obligation is triggered.

,urtherJ according to a recent decision by the ,ederal Administrative CourtJ a noti/cation 
obligation is triggered if it cannot be ruled out from the outset that the dominant position 
might have effects on competition in any market affected by the proposed concentration. 
The transaction does not need to concern a market that is directly ad;acent to the dominated 
market.

Law stated - 3 Mai 2024

Thresholds, triggers and approvals
NsBoheBldngRBPDg DoSrABSrBtSdcgoDrA‘BNTBPDg DoSrAmB SBDgABe)kefonSgsB
e)nso‘

,iling is mandatory prior to completion of the transactionJ provided that the turnover 
thresholds are reached or a market dominant position within the meaning of article jJ 
paragraph 4 of the CartA has been established in a /nalJ non-appealable decision. Violations 
of the noti/cation obligation may be sanctioned by ComCo.

As an exception to this principleJ the competent competition authorities are of the opinion 
that the reporting obligation does not apply due to the lack of effects on the Swiss market 
ifJ on the one handJ a ;oint venture has neither activities nor sales in or to Switzerland and 
to territories ad;acent to Switzerland andJ on the other handJ such activities or sales in 
Switzerland are neither planned nor expected in the future. The exception is applied very 
narrowly.

The ,ederal Council intends to implement a partial revision of the CartA. A draft for 
the revised CartA includes a simpli/cation of the noti/cation obligation. ,or international 
mergers that are also assessed by the European CommissionJ the noti/cation obligation 
will no longer be re3uired if each of the product markets affected by the transaction can be 
delineated geographically in such a way that it includes Switzerland and at least the European 
Economic Area. This draft will be discussed by the ,ederal Assembly from mid-2024. The 
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,ederal Assembly may change or re;ect the proposed revision in the political debate. If the 
,ederal Assembly agrees on the revisionsJ the changes to the merger control regime are not 
expected to come into force before 2025.

Law stated - 3 Mai 2024

Thresholds, triggers and approvals
iSBTSrenRgboSbTSrenRgBPerRersBhDteBoSBIeBgSonle BDg BnsBohereBDBdSkDdB
eTTekosBSrBge)csBoeso‘

The Competition Law is applicable to foreign-to-foreign mergersJ provided that the relevant 
turnover thresholds are reached with respect to Switzerland or a market dominant position 
pursuant to the meaning of article jJ paragraph 4 of the CartA has been established in 
a /nalJ non-appealable decision. According to the ,ederal Supreme CourtJ whenever the 
Competition Law thresholds are metJ an effect on the Swiss market is presumedJ thus 
triggering a mandatory pre-merger /ling.

In practiceJ given the relatively high thresholdsJ it is unlikely that a foreign-to-foreign merger 
would become sub;ect to the Swiss merger control regime withoutJ at the same timeJ being 
sub;ect to relevant foreign merger control rules.

Law stated - 3 Mai 2024

Thresholds, triggers and approvals
KreBohereBDdsSBrcdesBSgBTSrenRgBngtesoPegomBsfeknDdBsekoSrsBSrBSoherB
redetDgoBDffrStDds‘

In Qecember 202•J the ,ederal Council presented the draft legislation on the ,oreign 
Investment Control Act. According to this draft legislationJ only takeovers of Swiss 
companies should be sub;ect to noti/cation if a foreign state investor gains controlJ a 
(security) critical sector is affected and the de minimis or turnover thresholds are exceeded. 
The draft legislation is currently being debated in the ,ederal Assembly and remains sub;ect 
to change. It is not expected to enter into force before 2026. 

CurrentlyJ there are no generally applicable Swiss acts (ieJ catch-all rules in foreign trade 
legislation) that prohibit or re3uire a speci/c screening of foreign investments in Switzerland 
on the basis of national interestJ regardless of the industry sectorq howeverJ foreign 
investments in companies engaged in certain regulated industries and sectors in Switzerland 
might re3uire government permission or approval. ,or exampleJ special authorisations are 
re3uired if the merger transaction involves banks or Swiss real estate companies.

In particularJ if a bank incorporated under the laws of Switzerland becomes 
foreign-controlledJ or ifJ in the case of a foreign-controlled bankJ the foreign holders of a 
direct or indirect 3uali/ed participation in the Swiss bank changeJ a new special licence for 
foreign-controlled banks must be obtained prior to that event. The competent authority is 
the Swiss ,inancial Market Supervisory Authority (,INMA).

8hen a concentration of banks is deemed necessary for reasons related to creditor 
protectionJ namely rescue mergersJ ,INMA replaces ComCoJ which is given a right of 
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consultation onlyq howeverJ the noti/cation must still be addressed to ComCo if the 
;urisdictional thresholds for noti/cation are met. This was /rst applied on :j March 202•J 
when ,INMA approved the early completion of the takeover of Credit Suisse by UBS. 

As a further exampleJ any ac3uisition or actions that 3ualify as an ac3uisition of residential 
real estate assets in Switzerland are sub;ect to the ,ederal Act on the Ac3uisition of 
Immovable Property in Switzerland by ,ore
ign Non-Residents if the ac3uiring person 3uali/es as a Wperson abroadD under this ,ederal 
Act. AccordinglyJ the parties of a merger involving a foreign undertaking and a Swiss real 
estate company (ieJ a company whose principal purpose is the holding of real estate in 
Switzerland and whose assets include a signi/cant portfolio of residential properties in 
Switzerland) may need to obtain a special permit from the competent cantonal (local) 
authorities.

,urthermoreJ special authorisation re3uirements apply to undertakings holding special 
rightsJ such as broadcastingJ telecommunicationJ nuclear energy and air transport licences.

Law stated - 3 Mai 2024

NOTIFICATION AND CLEARANCE TIMETABLE

Filing formalities
jhDoBDreBoheB eD dngesBTSrBldngR‘BKreBohereBsDgkonSgsBTSrBgSoBldngRBDg BDreB
oheABDffdne BngBfrDkonke‘

A /ling must be made prior to the completion of the merger. TypicallyJ thereforeJ a /ling will 
be made after the relevant agreements have been signedJ but prior to completion.

If a noti/able merger is not /ledJ the undertaking that was re3uired to /le may face 
a /ne of up to : million Swiss francs. In additionJ the management (individuals) may 
also be personally /ned up to 20J000 francs. The Competition Commission (ComCo) 
has considerable discretion in determining the speci/c sanction to be imposed but takes 
into account the circumstances of the individual caseJ and the general principles of 
proportionality and e3ual treatment.

To dateJ ComCo has imposed several /nes on undertakings that did not /le or /led 
a noti/cation too late. In contrastJ to dateJ no managers of such undertakings have 
been /ned. The amount of the sanction depends on the particular circumstances of the 
caseJ in particular the size of the companyJ the nature and gravity of the violationJ and 
any aggravating or mitigating circumstancesJ or both. In assessing the aggravating and 
mitigating circumstancesJ the sub;ective elements (ieJ whether the noti/cation re3uirement 
was breached intentionally or negligently) are to be taken into account.

Law stated - 3 Mai 2024

Filing formalities
jhnkhBfDronesBDreBresfSgsnIdeBTSrBldngRBDg BDreBldngRBTeesBre?cnre ‘
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In the case of a statutory mergerJ the noti/cation must be made ;ointly by the companies 
involved. 8here control over an undertaking is ac3uiredJ the /ling must be made by the 
undertaking or the undertakings ac3uiring control.

If a ;oint noti/cation is madeJ the undertakings must designate at least one common 
representative to ComCo.

,or a Phase I investigationJ there is a lump sum /ling fee of 5J000 Swiss francs. In a Phase 
II investigationJ the Secretariat of ComCo charges an hourly rate of :00 to 400 francsJ 
depending on the urgency of the case and the seniority of the case handler.

Law stated - 3 Mai 2024

Filing formalities
jhDoBDreBoheBCDnongRBfernS sBDg B SesBnPfdePegoDonSgBSTBoheBorDgsDkonSgB
hDteBoSBIeBscsfeg e BfrnSrBoSBkdeDrDgke‘

Once noti/cation is completeJ there is a /rst waiting period of a maximum of one month 
in which the undertakings are not allowed to complete the concentration (provisional ban). 
ComCo informs the undertakings concerned of the opening of an investigation within this 
one-month period. If no notice is given within that time frameJ the concentration may be 
implemented without reservation.

The provisional ban does not apply if ComCoJ prior to the expiry of the one-month periodJ 
noti/es the undertakings that it considers the concentration to be in compliance with the 
,ederal Act on Cartels and Other Restrictions of Competition (CartA) and the Ordinance 
on the Control of Concentrations of Undertakings (togetherJ the Competition Law) (comfort 
letter).

If ComCo decides to open an investigationJ the provisional ban is automatically extended 
until the end of the investigation. AlternativelyJ ComCoJ at the re3uest of the undertakingsJ at 
any stage of the procedureJ may authorise the implementation of the merger for good causeJ 
in particular if the merger otherwise could not be completed or the undertakings would suffer 
great /nancial loss.

The ,ederal Council intends to implement a partial revision of the CartA. A draft for the 
revised CartA provides for the possibility to extend the waiting period with the consent of 
the undertakings and for good cause by up to a month in Phase I and up to two months in 
Phase II. This draft will be discussed by the ,ederal Assembly from mid-2024. The ,ederal 
Assembly may change or re;ect the proposed revision in the political debate. If the ,ederal 
Assembly agrees on the revisionsJ the changes to the merger control regime are not expected 
to come into force before 2025.

Law stated - 3 Mai 2024

Pre-clearance closing
jhDoBDreBoheBfSssnIdeBsDgkonSgsBngtSdte BngBkdSsngRBSrBngoeRrDongRBoheB
DkontnonesBSTBoheBPerRngRBIcsngessesBIeTSreBkdeDrDgkeBDg BDreBoheABDffdne B
ngBfrDkonke‘
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If an undertaking fails to comply with the provisional ban on closing the merger after 
noti/cation to ComCoJ the undertaking may face a /ne of up to : million Swiss francs. In 
additionJ the undertaking may be re3uired to take measures to reinstate effective competition 
by unwinding the transactionJ by ceasing to exercise effective control or by any other 
appropriate actionJ such as the termination of personnel ties or contractual guarantees to 
competitors or counterparties.

Unlike for breach of the noti/cation re3uirementJ there are no individual sanctions for the 
management.

Law stated - 3 Mai 2024

Pre-clearance closing
KreBsDgkonSgsBDffdne BngBkDsesBngtSdtngRBkdSsngRBIeTSreBkdeDrDgkeBngB
TSrenRgboSbTSrenRgBPerRers‘

As merger control rules are applicable to foreign-to-foreign mergersJ such mergers are 
also sub;ect to the ordinary sanctions regime. ComCo has already /ned undertakings 
in foreign-to-foreign mergers for breaching the noti/cation re3uirement (Rhône-Poulenc 
SA/Merck and Banque Nationale de Paris (BNP)/Paribas).

Law stated - 3 Mai 2024

Pre-clearance closing
jhDoBsSdconSgsBPnRhoBIeBDkkefoDIdeBoSBferPnoBkdSsngRBIeTSreBkdeDrDgkeBngB
DBTSrenRgboSbTSrenRgBPerRer‘

The Competition Law does not provide for any speci/c solutions to remedy Swiss antitrust 
issues in a foreign-to foreign merger. InsteadJ the general remedies are applicable.

To our knowledgeJ hold-separate arrangements have never been put into practice or 
accepted by ComCo in relation to a foreign-to-foreign mergerq howeverJ arrangements 
regarding the voting rights of the shares of a party to the merger have been accepted 
and practised. If the antitrust issue is merely a local one and therefore does not arise at a 
European levelJ it may often be remedied on the basis of arguments regarding competition 
submitted in the /ling.

Law stated - 3 Mai 2024

Public takeovers
KreBohereBDgABsfeknDdBPerRerBkSgorSdBrcdesBDffdnkDIdeBoSBfcIdnkBoDaeSterB
In s‘

The Competition Law does not contain any speci/c rules regarding public takeover bids. In 
those casesJ ComCo should be contacted in advance so that it can coordinate its course of 
action with the Swiss Takeover Board. This is particularly important for hostile bids.
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Past practice has shown thatJ in most casesJ ComCo will substantially follow the rules of 
the EU Merger Regulation on public takeover bids. It is also possible to re3uest provisional 
completion speci/cally in public takeover bids.

Law stated - 3 Mai 2024

Documentation
jhDoBnsBoheBdetedBSTB eoDndBre?cnre BngBoheBfrefDrDonSgBSTBDBldngRmBDg BDreB
ohereBsDgkonSgsBTSrBscffdAngRBCrSgRBSrBPnssngRBngTSrPDonSg‘

ComCo issues a standard noti/cation form. The noti/cation form basically re3uires 
undertakings to provide the following information and materialsF

‘ the company nameJ the registered o’ce and a description of the business activity of 
the parties to the mergerq

‘ a description of the proposed mergerJ including the ob;ectives to be achieved by itq

‘ turnoversJ gross premium revenues or gross incomeJ as the case may beJ of the 
undertakings involved for Switzerland and worldwideq

‘ information on the relevant product and geographic markets affectedJ as well as 
information on the main competitors and respective market sharesq

‘ data regarding new market entries over the past /ve years in the relevant markets as 
well as barriers to entry andJ in particularJ estimates of market entry costsq

‘ copies of the latest annual accounts and business reports of the undertakings 
involvedq and

‘ copies of the relevant agreements relating to the merger.

,or public tendersJ copies of the public tender offer and copies of reportsJ assessments 
and business plans made in connection with the mergerJ to the extent that they contain 
information relevant for the assessment of the merger for competition purposesJ must also 
be supplied.

Qepending on the complexity of the caseJ the preparation of a typical /ling may take 
anywhere between two and six weeks. A /ling can be made in any one of the o’cial 
languages of Switzerland (,renchJ German or Italian). Accompanying documents may also 
be submitted in English.

,or foreign-to-foreign mergers that do not signi/cantly affect the Swiss market but meet 
the threshold re3uirementsJ a simpli/ed noti/cation procedure is available upon application. 
ComCo mayJ for valid reasonsJ release the applicant from the obligation to provide certain 
information and materials.

According to article 40 of the CartAJ undertakings concerned in concentrations and affected 
third parties shall generally provide the competent competition authorities with all the 
information re3uired for their investigations and produce the necessary documents. ,ailure 
to ful/l or incorrect ful/lment of the duty to provide information is sub;ect to /nes of up to 
:00J000 Swiss francs against the defaulting company pursuant to article 52 of the CartAJ or 
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by /nes of up to 20J000 francs against the defaulting natural person pursuant to article 55 
of the CartA.

In both casesJ the competent competition authority must haveJ among other thingsJ issued 
a binding decision on the duty to provide information that has not been ful/lled or has not 
been ful/lled correctly by the addressee of the decision.

Law stated - 3 Mai 2024

Investigation phases and timetable
jhDoBDreBoheBoAfnkDdBsoefsBDg B nTTeregoBfhDsesBSTBoheBngtesonRDonSg‘

In the /rst step of an investigation (which is normally the pre-noti/cation phase during 
which the Secretariat of ComCo reviews a draft noti/cation)J the Secretariat usually re3uests 
further information from the parties. The undertakings involved in the merger must furnish 
ComCo with any additional information that it may re3uest.

In the second stepJ unless the /ling obviously raises no concernsJ the Secretariat sends out 
3uestionnaires to competitorsJ suppliers and customers of the undertakings involved. The 
answers received will usually have an important bearing on the position taken by ComCo.

If ComCo decides to open a Phase II investigationJ this is published. UsuallyJ in a Phase 
II investigationJ hearings take place and the parties may /le further documents and 
information. ComCo also sends out additional 3uestionnaires to customersJ suppliers and 
competitors to deepen the market research and analysis. ,inallyJ when it comes to remediesJ 
close contact is established between the Secretariat and the undertakings involved to de/ne 
the scope of any remedies.

Law stated - 3 Mai 2024

Investigation phases and timetable
jhDoBnsBoheBsoDocoSrABonPeoDIdeBTSrBkdeDrDgke‘BLDgBnoBIeBsfee e Bcf‘

8ithin one month of receiving the complete noti/cationJ ComCo must notify the 
undertakings of whether it intends to initiate an investigation (Phase I of the procedure). IfJ 
within this periodJ no noti/cation is made by ComCoJ the merger may be completed.

In practiceJ the one-month period can be shortened in less complex /lings ifJ prior to the 
formal noti/cationJ the draft /ling is submitted to ComCo for reviewJ thus enabling ComCo 
to communicate its position shortly after formal noti/cation is made.

If ComCo decides to initiate an investigation (Phase II of the procedure)J it must be completed 
within four monthsJ unless the process has been delayed by the undertakings concerned. 
CurrentlyJ there is no possibility for ComCo to prolong Phase I without initiating a Phase II 
procedure.

The ,ederal Council intends to implement a partial revision of the CartA. A draft for the 
revised CartA provides the possibility to extend Phase I of the procedure by a maximum of a 
month and Phase II of the procedure by a maximum of two months with the consent of the 
undertakings and for good cause. This draft will be discussed by the ,ederal Assembly from 
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mid-2024. The ,ederal Assembly may change or re;ect the proposed revision in the political 
debate. If the ,ederal Assembly agrees on the revisionsJ the changes to the merger control 
regime are not expected to come into force before 2025.

Law stated - 3 Mai 2024

SUBSTANTIVE ASSESSMENT

Substantive test
jhDoBnsBoheBscIsoDgonteBoesoBTSrBkdeDrDgke‘

The currently applicable substantive test is the test to ascertain whether there exists a 
creation or strengthening of a dominant position. On this basisJ a merger is to be cleared 
based on one of the following two criteriaF

‘ the undertakings involved do not create or strengthen a dominant position eliminating 
effective competition in the relevant marketq or

‘ competition in another market is enhanced by the merger and the improvement 
outweighs the harmful effects resulting from the creation or strengthening of the 
dominant position in the relevant market.

The substantive test as such is not directly affected by special circumstances. ,or exampleJ 
a failing company defence is taken into account by the Competition Commission (ComCo) 
as part of the causality test (ieJ the concentration must be causal to the creation or 
strengthening of the dominant position).

According to ComCoDs past practiceJ a failing company defence is possible if one or more 
parties to the concentration would disappear from the market within a short time without 
external supportJ the other parties would absorb most of or all the market shares of the 
disappearing companyJ and there is no solution that is less harmful to competition than the 
proposed concentration.

,or compelling public reasons (employment or regional development)J a concentration of 
undertakings that has been prohibited by ComCo may be authorised by the ,ederal Council 
at the re3uest of the undertakings.

The ongoing revision of the ,ederal Act on Cartels and Other Restraints of Competition 
(CartA) seeks to adopt the signi/cant impediment to effective competition test as the 
relevant standard for merger control. A draft for the revised CartA will be discussed by the 
,ederal Assembly from mid-2024. The ,ederal Assembly may change or re;ect the proposed 
revision in the political debate. If the ,ederal Assembly agrees on the revisionsJ the changes 
to the merger control regime are not expected to come into force before 2025.

Law stated - 3 Mai 2024

Substantive test
NsBohereBDBsfeknDdBscIsoDgonteBoesoBTSrB’SngoBtegocres‘
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The CartA and the Ordinance on the Control of Concentrations of Undertakings do not 
provide for any speci/c substantive rules with respect to ;oint ventures.

Law stated - 3 Mai 2024

Theories of harm
jhDoBDreBoheBxoheSrnesBSTBhDrP(BohDoBoheBDcohSrnonesBCnddBngtesonRDoe‘

The substantive test for clearance in Switzerland is that of market dominance. Applying 
this testJ ComCo also investigates coordinated effects in cases of oligopolies and unilateral 
effects. In additionJ ComCo examines conglomerate effects and vertical foreclosure.

Law stated - 3 Mai 2024

Non-competition issues
,SBChDoBe)oegoBDreBgSgbkSPfeononSgBnsscesBredetDgoBngBoheBretneCBfrSkess‘

As a ruleJ ComCo does not take into consideration non-competition issues in reviewing 
a mergerq howeverJ as the collapse of Swissair and decisions in agricultural markets in 
particular have shownJ political considerations may have some impact on how swiftly 
ComCo takes its decisions.

In connection with a merger involving banksJ the Swiss ,inancial Market Supervisory 
Authority (,INMA) has the power to clear a merger that it deems necessary for reasons of 
creditor protectionJ which takes precedence over competition issues. In those casesJ ,INMA 
replaces ComCoJ which is given a right of consultation only. This provision was applied for 
the /rst time on :j March 202•J when ,INMA approved the early completion of the takeover 
of Credit Suisse by UBS.

Law stated - 3 Mai 2024

Economic e<ciencies
,SBChDoBe)oegoB SesBoheBDcohSrnoABoDaeBngoSBDkkScgoBekSgSPnkBewknegknesB
ngBoheBretneCBfrSkess‘

ComCo takes ' to a certain extent ' economic e’ciencies into account. It assesses whether 
and to what extent e’ciency gains may positively affect competitionJ and whether those 
gains are passed on to the consumers. ,urtherJ economic e’ciency gains in one market 
may outweigh certain de/ciencies of the merger in another.

As an exampleJ (input) foreclosure effects of a transaction could lead to higher consumer 
prices if a vertically integrated company ceases to supply the downstream marketsq howeverJ 
according to ComCoJ possible e’ciency gains of the transaction should be balanced against 
(input) foreclosure effects as they could lead to lower consumer prices (see Goldman 
Sachs/Altor/Hamlet).

Law stated - 3 Mai 2024
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REMEDIES AND ANCILLARY RESTRAINTS

Regulatory powers
jhDoBfSCersB SBoheBDcohSrnonesBhDteBoSBfrShnInoBSrBSoherCnseBngoerTereBCnohB
DBorDgsDkonSg‘

To the extent that the undertakings involved do not comply with an order of the Competition 
Commission (ComCo) prohibiting a mergerJ ComCo can take all appropriate measures to 
reinstate effective competition. These measures include the cancellation of the merger 
transaction and the termination of control by the ac3uiring undertaking over the target.

Law stated - 3 Mai 2024

Remedies and conditions
NsBnoBfSssnIdeBoSBrePe ABkSPfeononSgBnsscesmBTSrBe)DPfdeBIABRntngRB
 ntesoPegoBcg eroDangRsBSrBIehDtnScrDdBrePe nes‘

The clearance of a proposed merger may be sub;ect to certain conditions or obligations 
designed to safeguard effective competition. Swiss law does not specify the types of 
conditions or obligations that may be attached. Recent cases have shown that conditions 
and other remedies will generally be discussed by the undertakings concerned with ComCoq 
these remedies could involve divestments or certain behavioural undertakings.

Law stated - 3 Mai 2024

Remedies and conditions
jhDoBDreBoheBIDsnkBkSg nonSgsBDg BonPngRBnsscesBDffdnkDIdeBoSBDB
 ntesoPegoBSrBSoherBrePe A‘

The divestment must eliminate all of ComCoDs material ob;ections to the proposed merger. 
According to ComCoJ the divestment must be completed within a /xed periodq it is not 
su’cient for the parties to commit to divest at the earliest possible stage. A speci/c deadline 
must be offered.

In international /lingsJ it is important to coordinate the divestments to be proposed to other 
merger control authorities that are involvedJ namely the European Commission.

To dateJ proposals for remedies have only rarely been offered by the parties in a Phase I 
investigation.

Law stated - 3 Mai 2024

Remedies and conditions
jhDoBnsBoheBorDkaBrekSr BSTBoheBDcohSrnoABngBre?cnrngRBrePe nesBngB
TSrenRgboSbTSrenRgBPerRers‘
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Remedies have been re3uired in relatively few foreign mergers. In parallel /lings with the 
European CommissionJ the remedies offered to the European Union were also recognised 
and accepted by ComCo.

Law stated - 3 Mai 2024

Ancillary restrictions
NgBChDoBknrkcPsoDgkesBCnddBoheBkdeDrDgkeB eknsnSgBkSterBredDoe B
DrrDgRePegosB5DgknddDrABresornkonSgs6‘

In generalJ ComCo only deals with ancillary restraintsJ in particular non-compete obligations 
that are directly related and necessary to the merger. ComCoDs case practiceJ by and largeJ is 
in line with the European CommissionDs Notice on Ancillary Restraints. Other arrangements 
related to the merger areJ in most casesJ explicitly excluded from the clearance decision. If 
the parties have doubts about the legality of the arrangements not covered by the clearance 
decisionJ they have the option to submit the arrangement to the competent competition 
authorities for a formal or informal ruling.

Law stated - 3 Mai 2024

INVOLVEMENT OF OTHER PARTIES OR AUTHORITIES

Third-party involvement and rights
KreBkcsoSPersBDg BkSPfeonoSrsBngtSdte BngBoheBretneCBfrSkessBDg BChDoB
rnRhosB SBkSPfdDngDgosBhDte‘

In most casesJ the Competition Commission (ComCo) will send out 3uestionnaires to 
customers and competitors soliciting their opinions on a /led mergerq howeverJ customers 
and competitors have no formal procedural rights and ComCo is neither re3uired to issue 
3uestionnaires nor bound by any answers submitted.

If ComCo decides to open investigation proceedings (Phase II of the procedure)J it publishes 
the principal terms of the merger and gives third parties the right to state their position with 
respect to the proposed merger within a certain time frame. Third parties must submit their 
statements in writing.

Since 200HJ ComCo has changed its previous practice so that third-party hearings (of 
competitors in particular) areJ in principleJ held in the presence of the participating 
undertakings. Third parties also have the right to access the /le. On appealJ howeverJ third 
parties have no such rights. In particularJ according to the case law of the ,ederal Supreme 
CourtJ third parties are not entitled to any remedies against a ComCo decision to permit or 
prohibit a merger.

Law stated - 3 Mai 2024

Publicity and con=dentiality
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jhDoBfcIdnknoABnsBRntegBoSBoheBfrSkessBDg BhSCB SBAScBfrSoekoBkSPPerknDdB
ngTSrPDonSgmBngkdc ngRBIcsngessBsekreosmBTrSPB nskdSscre‘

The mere /ling of a noti/cation is not made publicq howeverJ the decision to open 
investigation proceedings (Phase II)J as well as the /nal decision of ComCo authorising 
or prohibiting a mergerJ are published in both the O’cial ,ederal 9ournal and the O’cial 
Commercial Gazette.

As the involvement of third parties in the investigation procedure is limitedJ there are 
no speci/c competition law provisions regarding the protection of business secrets. The 
merging parties are advised to speci/cally identify sensitive business information and ask 
ComCo to keep such information strictly con/dential. ComCo is bound not to disclose any 
business secrets.

Law stated - 3 Mai 2024

Cross-border regulatory cooperation
iSBoheBDcohSrnonesBkSSferDoeBCnohBDgonorcsoBDcohSrnonesBngBSoherB
’crns nkonSgs‘

The agreement between Switzerland and the European Union concerning cooperation on the 
application of their competition laws provides a framework for closer coordination of their 
respective enforcement activities.

8ith regard to merger controlJ the scope of the agreement includesJ in particularJ mutual 
noti/cations of merger investigationsq the coordination of merger enforcement activitiesJ 
such as aligning the conditions and obligations for the approval of a mergerq and the 
exchange of information obtained in merger investigations.

The implementation of the agreement was accompanied by an amendment to the ,ederal 
Act on Cartels and Other Restrictions of CompetitionJ through which the parties will be 
informed about and have the right to comment on ComCoDs decisions to share the partiesD 
information with foreign competition authorities.

MoreoverJ Switzerland and Germany signed an administrative agreement on cooperation 
between their competition authorities on : November 2022J which came into force on : 
September 202•. The agreement aims to ensure the e’cient enforcement of competition 
law in cross-border situations. ,or this purposeJ the agreement enables cooperation between 
ComCo and the German ,ederal Cartel O’ceJ including the exchange of information in 
merger proceedings. Since the thresholds for a merger control /ling are higher in Switzerland 
than in GermanyJ the exchange of information in the area of merger control is likely to have 
little impact from a Swiss perspective.

Law stated - 3 Mai 2024

JUDICIAL REVIEW

Available avenues
jhDoBDreBoheBSffSrocgnonesBTSrBDffeDdBSrB’c nknDdBretneC‘
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Qecisions of the Competition Commission (ComCo) are sub;ect to appeal to the ,ederal 
Administrative Court. The decision of the ,ederal Administrative Court is in turn sub;ect to 
review by the ,ederal Supreme Courtq howeverJ third parties have no right of appeal against 
merger decisions.

According to the ,ederal Supreme CourtJ parties to a ;oint venture are not obliged to ;ointly 
appeal against a ComCo prohibition decisionq henceJ an appeal by ;ust one party is su’cient.

Law stated - 3 Mai 2024

Time frame
jhDoBnsBoheBcscDdBonPeBTrDPeBTSrBDffeDdBSrB’c nknDdBretneC‘

An appeal against ComCo decisions must be /led with the ,ederal Administrative Court 
within •0 days of the formal noti/cation of the decision. The duration of this appeal 
procedure varies but may well be more than one year.

Qecisions of the ,ederal Administrative Court may be appealed to the ,ederal Supreme Court 
within •0 days of the formal noti/cation of the decision. According to recent practiceJ these 
proceedings generally take more than one year.

Law stated - 3 Mai 2024

ENFORCEMENT PRACTICE AND FUTURE DEVELOPMENTS

Enforcement record
jhDoBnsBoheBrekegoBegTSrkePegoBrekSr BDg BChDoBDreBoheBkcrregoB
egTSrkePegoBkSgkergsBSTBoheBDcohSrnones‘

In 202•J the Competition Commission (ComCo) received •• merger noti/cationsJ bringing 
the number back down to its previous level after a signi/cant increase in 2022. ComCo 
ob;ected to one of these merger noti/cations after the preliminary examination (Phase I) 
and conducted two investigation proceedings (Phase II). In 9anuary 2024J ComCo issued its 
decision prohibiting the merger between Swiss Post and Luickmail Group. 

Regarding the /ling obligationsJ ComCo is increasingly scrutinising transactions that have 
very little connection to Switzerland and applies exceptions to the /ling obligations that are 
based on the lack of such connection very narrowly.

Law stated - 3 Mai 2024

Reform proposals
KreBohereBkcrregoBfrSfSsDdsBoSBkhDgReBoheBdeRnsdDonSg‘

The ,ederal Council intends to implement a partial revision of the ,ederal Act on Cartels 
and Other Restrictions of Competition (CartA). The core element of the intended revision 
is the modernisation of the Swiss merger control regime by changing the current 3uali/ed 
market dominance test to the signi/cant impediment to effective competition test. The 
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revision will further provide the possibility to extend deadlines in the investigation procedure 
with the consent of the undertakings and for good cause and includes a simpli/cation of 
the noti/cation obligation. In case of international mergers that are also assessed by the 
European Commission (EC)J the noti/cation obligation will no longer be re3uired if each of 
the product markets affected by the transaction can be delineated geographically in such 
a way that it includes Switzerland and at least the European Economic Area. A copy of the 
merger noti/cation to the EC will need to be submitted to ComCo. A draft for the revised 
CartA will be discussed by the ,ederal Assembly from mid-2024. The ,ederal Assembly may 
change or re;ect the proposed revision in the political debate.

If the ,ederal Assembly agrees on the revisionsJ the changes to the merger control regime 
are not expected to come into force before 2025.

In Qecember 202•J the ,ederal Council published draft legislation that seeks to introduce 
a targeted sector-speci/c foreign investment control regime in Switzerland and aims to 
regulate ac3uisitions of domestic companies operating in particularly critical sectors by 
foreign state-controlled investors. The draft legislation is currently being debated in Swiss 
Parliament and remains sub;ect to change. It is not expected to enter into force before 2026.

In March 2024J the ,ederal Council decided to reform ComCo and its Secretariat. The reform 
aims to further separate the preparation of cases by the Secretariat of ComCo from ComCoMs 
decision-making processJ and to further professionalise ComCo by restructuring it. A /rst 
draft of the new regulation is expected by mid-2025

Law stated - 3 Mai 2024

UPDATE AND TRENDS

Key developments of the past year
jhDoBCereBoheBaeABkDsesmB eknsnSgsmB’c RPegosBDg BfSdnkABDg BdeRnsdDonteB
 etedSfPegosBSTBoheBfDsoBAeDr‘

The takeover of Credit Suisse by UBSJ which was completed on :2 9une 202•J is the /rst 
case in which the Swiss ,inancial Market Supervisory Authority (,INMA) has replaced the 
Competition Commission (ComCo) as the competent authority to review a merger. The 
change of competence took place because Credit Suisse was in danger of failing and creditor 
interests were at stake.

Although ,INMA approved the early completion of the takeover on :j March 202•J this 
does not mean that an assessment of the takeover under Swiss competition law has been 
waived. In SwitzerlandJ ,INMA has carried out this assessmentJ involving ComCo in the 
process of the evaluation of the relevant data on the effects of the ac3uisition on the 
markets in Switzerland. ThusJ ComCo submitted its statement to ,INMA in November 202•. 
ComCoMs statement has not yet been published at this time. NoweverJ ,INMA is exceptionally 
competent in Switzerland to de/nitively approve the pre-approved ac3uisition or to approve 
the merger with conditions and obligations. Like ,INMAJ foreign supervisory authorities as 
well as other competent authorities have also approved the merger.

ComCo conducted a Phase II merger investigation in 202• regarding the merger of Swiss 
Post and the Luickmail Group. In 9anuary 2024J ComCo issued its decision prohibiting the 
merger.
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In Qecember 202•J the ,ederal Council published draft legislation that seeks to introduce 
a targeted sector-speci/c foreign investment control regime in Switzerland and aims to 
regulate ac3uisitions of domestic companies operating in particularly critical sectors by 
foreign state-controlled investors. The draft legislation is currently being debated in Swiss 
Parliament and remains sub;ect to change. It is not expected to enter into force before 2026.

In March 2024J the ,ederal Council decided to reform ComCo and its Secretariat. The reform 
aims to further separate the preparation of cases by the Secretariat of ComCo from ComCoMs 
decision-making processJ and to further professionalise ComCo by restructuring it. A /rst 
draft of the new regulation is expected by mid-2025.

,inallyJ the ,ederal Council intends to implement a partial revision of the ,ederal Act on 
Cartels and Other Restrictions of Competition (CartA). Now that the consultation process 
is completedJ the ,ederal Council has unveiled its draft legislation. The core element of 
the intended revision is the modernisation of the Swiss merger control regime by changing 
the current 3uali/ed market dominance test to the signi/cant impediment to effective 
competition test. The draft also includes a simpli/cation of the noti/cation obligation. ,or 
international mergers that are also assessed by the European CommissionJ the noti/cation 
obligation will no longer be re3uired if each of the product markets affected by the 
transaction can be delineated geographically in such a way that it includes Switzerland and at 
least the European Economic Area. The revision will further provide the possibility to extend 
deadlines in the investigation procedure with the consent of the undertakings and for good 
cause and includes a simpli/cation of the noti/cation obligation. The ,ederal Assembly may 
change or re;ect the proposed revisions in the political debate. If the ,ederal Assembly agrees 
on the revisionsJ the changes to the merger control regime are not expected to come into 
force before 2025. 

Law stated - 3 Mai 2024
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